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Amendmeat and R^ponse Under 37 C.F.R. §1.116 - Esqpedited Examining Procedure Page 5 of S 

Serial No.: 09/696,635 
ConfinnaliOD No.: 4398 
Filed: 25 October 2000 

Fon FRUIT, VEGETABLE, AND SEED DISINFECTANTS 

Remarks 

The Final Office Action mailed 1 8 January 2006 has been received and reviewed. Claim 
41 having been amended, the pending claims are claims 33-37, 39-45, and 52-54. 
Reconsideration and withdrawal of the rejections are respectfully requested. 

Obviousness-TvDe Double Patenting Rejection 

Claims 33-37, 39-45, aud 52-54 were provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1-21 of co- 
pending Application No. 10/659,571. Further, claims 33-37, 39-45, and 52-54 were 
provisionally rejected under the judicially created doctrine of obviousness- type double patenting 
as being unpatentable over claims 1-25 of co-pending Application No. 10/936,989. Finally, 
claims 33-37, 39-45, and 52-54 were provisionally rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claims 1-23 of co-pending 
Application No. 10/937,059. Upon an indication of otherwise allowable subject matter and in 
the event these rejections are maintained, Applicants will provide an appropriate response. 

The 35 U.S.C. §103 Rejection 

The Examiner rejected claims 33-37, 39-45, and 52-54 under 35 U.S.C. §1 03(a) as being 
unpatentable over Komp et al. (U.S. Patent No, 5,098,694) in view of Andrews et al. (U.S. Patent 
No. 5,460,833), or Andrews et al. (U-S. Patent No. 5,569,461), This rejection is respectfully 
traversed. 

Komp et al, is directed to a deodorant composition. Komp et al. do not teach a desire for 
total kill of bacteria; rather, they only want to kill odor-caxising bacteria. At column 1 , lines 31- 
35, for example, they state that ^'bacterial agents used in [conventional] deodorants also exhibit 
undesirable properties because they totally destroy the microbial flora of the skin, disturbing 
biological equilibrium." Thus, Komp et al. want to maintain a biological equilibrium by only 
killing odor-causing bacteria. Furthermore, Komp et al- teach a d^ire to avoid irritation of the 
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for FRUIT, VEGETABLE. AND SEED DISINFECTANTS 

skin. See, e.g., colmim 3, lines 34-38 where they state "[t]he deodorant of the invention exhibits 
excellent odor suppression pixiperties, . . and does not cause the irritation often found with other 
commercial preparations." 

Thu5, contrary to the Examiner's assertion at page 5 of the Office Action, a person of 
ordinary skill would not iind it obvious to employ anionic surfactants, for example, as disclosed 
in Andrews ct al. '833, in the compositions of Komp et al. First, Andrews et al. '833 disclose that 
anionic surfactants in the disclosed compositions are effective against both gram-negative and 
gram-positive bacteria (e.g., see colurrm 3, lines 36-39). That is, anionic surfactants are capable 
of a broad spectrum of kill. This is contrary to the properties desired by the Komp et al. 
deodorant compositions. Also, dioctyl sodium sulfocuccinate and sodium laurylsulfate are 
irritating to tissue (see, e.g.. Exhibits A & B), which is also contrary to the properties desired by 
the Komp et al. deodorant compositions. Furthermore, Andrews ct al. do not teach salicylic acid, 
benzoic acid, or a combination thereof. Thus, a person of skill in the art would not combine the 
teachings of Andrews et al. with Komp et al. 

Also, the Examiiner stated at page 7 of the Office Action that one of ordinary skill would 
be motivated to prepare a kit based on the compositions of Andrews et al. and Komp et al. 
Applicants respectfully disagree. There is no teaching or suggestion of stability problems in 
cither document, so there would be no need to consider separating components as a means of 
solving such problems. Furthemiore, one of skill in the art would not be motivated to form a kit 
without some reason because of the inconvenience and cost associated with separation of the 
components. 

The Examiner rejected claims 33, 35-37, 39, 41-51, and 52-54 under 35 U.S.C. §103(a) 
as being unpatentable over Beerse et al. (U.S. Patent No. 5,968,539). This rejection is 
respectfully traversed. 

Beerse et al. do not teach or suggest Applicants' invention. It is respectfully submitted 
that one of skill in the ait would not be motivated to select glyceryl laurate, which is one of over 
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1 50 compounds listed in colymns 4 through 8 of Beerse et al. This is particularly true in view of 
the fact that glyceryl laurate is not one of the prefesred compounds nor is it used in any of the 
working examples of Beerse et al. Therefore, there is no teaching that would lead one to select 
such a compound for use in the combination of components selected by AppUcants. 
Furthermore, there is no teaching or suggestion of stability problems in Beerse et al. so there 
would be no need to consider separating components as a means of solving such problems. 
Furthermore, one of skill in the art would not be motivated to form a kit without some reason 
because of the inconvenience and cost associated with separation of the components. 

Finally, the Examiner did not accept the Declaration of Matt Scholz as persuasive since it 
did not provide evidence of "unexpectedly good activity" over the prior art. It is respectfully 
submitted that unexpected properties do not have to relate to activity. The point of the 
Declaration was to present unexpected properties with respect to stability. The design of the 
experiments presented in the Declaration was discussed with the previous Examine prior to 
carrying out the experiments. Furthermore, the previous Examiner indicated that such evidence 
would be considered carefully. Reconsideration is requested. 



PAK 8/18 * RCVD AT 4/13G0fl5 7:40:35 PM [Eastern Dayfight r^^^ 



04/13/2006 18:36 FAX 6123051228 



MUETING RAASCH GEBHARDT 



@009 



Amendment and Response Under 37 CFJl. §1.116 - Expedited Examining Procedure Page 8 of 8 

Serial No.: 09/696.635 
Confinnation No.: 4398 
Filed: 25 October 2000 

For: FRUrr, VEGETABLE, AND SEED DISINFECTANTS 



Sammary 

It is respectfully submitted that the pending claims 33-37, 39-45, and 52-54 are in 
condition for allowance and notification to that effect is respectfully requested. The Examiner is 
invited to contact Applicants' Representatives, at the below-listed telephone number, if it is 
believed that prosecution of this application may be assisted thereby. 




Respectfully submitted 
By 

Maeting, Raasch & Gebhardt, P .A. 
P.O. Box 581415 
MinneapoHs, MN 55458-1415 
Phone: (612)305-1220 
Facsimile: (612)305^1228 



/ ^rSO^ By: 



Ann M. Mueting 
Reg. No. 33,977 
Direct Dial (612) 305-1217 




CERTIFICATB UNDER 37 CFR SI .8 : 

The undersigned hereby certifies that the Transminal Lexter and the paper{s), a±5 described hereinabove, are being 
transmitted by facsimile in accordance with 37 CFR § 1.6(d) lo the Patent and Tradcmaik Office, addressed to Mail 

Stop AF, Comrolssioner for Patents, P.O. Box 1450, Alexandria, VA 223 13-1450. on ihis _J3 day of April, 

2006. at C y^^f^ (Ceniral Time). 

Bv: yP'l^^P^Z^^^ 

Name: /i^^/Z^ //>£l'.Arr^p 
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Exhibit B 



MSDS: 0001704 
Date: 01/16/2006 
Supersedes: Od/21/1998 



MATERIAL SAFETY DATA SHEET 



1. CHEMICAL PRODUCT AND COMPANY IDENTIFICATION 



Product Name: 

Synonyms: 
Chemical Family: 
Molecular Formula: 
Molecular Weight: 



COMPLEMIX® 100 Surface Active Agent 

Dioctyl sodium sulfosuccinate; DSS 
Ester 

C20H37NaO7S 
444 



CYTEC INDUSTRIES INC., FIVE GARRCT MOUNTAIN PLAZA. WEST PATERSON. NEW JERSEY 07424, USA 
For Product Information call 1-800/652-6013. Outside the USA and Canada call 1-973/357-3193. 
EMERGENCY PHONE: For enfiorgency involving spill, leak, fire, exposure or accident call CHEMTREC: 1-800/424- 
9300, Outside the USA and Canada call 1-703/527-3087. 

(g) indicates trademark registered in the U.S. Outside the U.S., marK may be registered, pending or a trademark. Mark is 
or may be used ur>der license. 



2. COMPOSITION/INFORMATION ON INGREDIENTS 

OSHA REGULATED COMPONENTS 

Component /CAS No. % (wAa/) OSHA (PEL): ACGIH CfLV) Carcinogen 

Sodium dioctyl sulfosuccinate 99.0 Not established Not established 

577-11-7 



3. HAZARDS IDENTIFICATION 

EMERGENCY OVERVIEW 

APPEARANCE AND ODOR: 

Color: white 

Appearance: solid or rolls or tissue thin wax-like sheets 

Odor octyl alcohol 

STATEMENTS OF HAZARD: 
WARNING! CAUSES EYE AND SKIN IRRITATION 

POTENTIAL HEALTH EFFECTS 
EFFECTS OF EXPOSURE: 

The estimated acute oral (rat) LD50, acute dermal (rabbit) LD50 and 4-hour inhalation (rat) LC50 values for this 
material are 3100 mg/kg, >10000 mg/kg and >20 mg/l, respectively. Direct contact with this material may cause 
moderate eye and skin irritation. Refer to Section 11 for toxicology information on the regulated components of this 
product. 
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4. FIRST AID MEASURES 

Ingestion: 

If swallowed, call a physician immediately. Only induce vomiting at the instruction of a physician. Never give anything by 
mouth to an unconscious person. 

Skin Contact: 

Remove contaminated Clothing and shoes without delay. Wash immediately with plenty of water. Do not reuse 
contaminated clothing without laundering. Get medical attention if pain or initation persists after washing or if signs and 
symptoms of overexposure appear. 

Eye Contact: 

Rinse immediately with plenty of water for at least 15 minutes. Obtain medical advice if there are persistent symptoms. 
Inhalation: 

Material Is not expected to be hamnful if inhaled. Remove to fresh air. 



5. FIRE-FiGHTING MEASURES 

Extinguishing Media: 

Use water spray or fog, carbon dioxide or dry chemical. 
Protective Equipment: 

Firefighters, and others exposed, wear self-contained breathing apparatus. Wear full firefighting protective clothing. See 
MSDS Section 8 (Exposure Controls/Personal Protection). 



6. ACCIDENTAL RELEASE MEASURES 

Personal precautions: 

Where exposure level Is not known, wear approved, positive pressure, self-contained respirator Where exposure level is 
known, wear approved respirator suitable for level of exposure. Refer to Section 8 (Exposure Controls/Personal 
Protection) for appropriate personal protective equipment. 

Methods For Cleaning Up: 

Sweep up into containers for disposal. Flush spill area with water. 



7. HANDLING AND STORAGE 

HANDLING 

Precautionary Measures: Avoid contact with eyes, skin and clothing. Wash thoroughly after handling. 
Special Handling Statements: None 

STORAGE 

None 



8. EXPOSURE CONTROLS/PERSONAL PROTECTION 
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Engineering Measures: 

Where this material is not used in a closed system, good enclosure and local exhaust ventilation should be provided to 
control exposure. 

Respiratory Protection: 

For operations where inhalation exposure can occur, use an approved respirator recommended by an industrial hygienist 
after an evaluation of the operation. Where Inhalation exposure can not occur, no respiratory protection is required. A full 
facepiece respirator also provides eye and face protection. 

Eye Protection: 

Wear eye/face protection such as chemical splash proof goggles or face shield. Eyewash equipment and safety shower 
should be provided in areas of potential exposure. 

Skin Protection: 

Avoid skin contact. Wear impermeable gloves and suitable protective clothing. 
Additional Advice; 

Food, beverages, and tobacco products should not be carried, stored, or consumed where this material is in use. Before 
eating, drinking, or smoking, wash face and hands thoroughly with soap and water. 



9. PHYSICAL AND CHEMICAL PROPERTIES 



Color: 

Appearance: 
Odon 

Boiling Point: 

Melting Point: 

Vapor Pressure: 

Specific Gravity/Density: 

Vapor Density: 

Percent Volatile (% by wrt): 

PH: 

Saturation In Air (% By Vol.): 
Evaporation Rate: 
Solubility In Water: 
Volatile Organic Content: 
Flash Point 

Flammable Umits (% By Vol): 
Autoignition Temperature: 
Decomposition Temperature: 
Partition coefficient (n- 
octanol/water): 
Odor Threshold: 



white 

solid or rolls of tissue thin wax-like sheets 

octyi alcohol 

Not applicable 

Not available 

Not applicable 

1.1 

Not applicable 
Negligible 
Not applicable 
Not applicable 
Not applicable 
1.5g/100g@ 25 'C 
Not available 
Not applicable 
Not applicable 
Not available 
Not available 
Not available 

Not available 



10. STABILITY AND REACTIVITY 

stable 



Stability: 

Conditions To Avoid: 
Polymerization: 

Conditions To Avoid: 
Materials To Avoid: 



None known 
Will not occur 
None known 

Strong acid and alkalies cause hydrolysis. 
Aqueous solutions of this product corrode steel. 
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Hazardous Decomposition 
Products: 



carbon monoxide 
carbon dioxide 

oxides of sulfur (inciudes sulfur dl and tri oxides) 



11. TOXICOLOGICAL INFORMATION 



Toxtcologlcal information for the product is found under Section 3. HAZARDS IDENTIFiCATION. 
Toxicologicai information on the regulated components of this product is as foliows: 

Sodium dioctyl sulfdsuccinate (DSS) has an average oral (rat) LD50 of 3.1 g/kg. based on measured values of 1.9 g/kg, 
3.08 g/kg, and 4.3 g/kg. The dermal (rabbit) LD50 i$ >10 g/kg. DSS has caused moderate skin and eye irritatkm In 
animals, to varying extents, depending on the formulation of the tested material (e.g. solid vs. solution), the tested 
concentration, and the exposure duration. Following 24-hour dermel application (rabbits) of 8 - 10 g/kg solid DSS, the 
only effect observed v^^as mild erythema. In other rabbit skin Irritation tests, the primary inritation score for 100% DSS was 
- 4 and that for 80% DSS with propylene glycol was ~3, both resulting in a OKDderate irritant classification. Solid DSS 
applied to the eyes of rabbits produced moderate Inltatlon, Solutions of DSS appear to cause in^itation at lower 
concentrations than the solid material. In rabbits, a concentration of 1% was the lowest reported effective dose 
necessary to produce slight dermal erythema and at concentrations from 5 - 25% mod^te dermal irritation occurred. 
Mild eye irritation in rabbits occurred tbilowing treatment with concentrations between 0.1 and 0,5% DSS. Humans 
appear to be less sensitive to DSS for skin inritation. In hunr>ans. a concentration of 1% was the highest no-effect level 
observed for skin irritation following a 24-hr patch test. In a modified Draize-Shelanski repeat-insult patch test, DSS 
showed little evidence of irritation and no evidence of eliciting an allergic response in human subjects. Results from a 90- 
day subacute oral diet (rat) study indicate a NOEL of 0.94 g/kg/day and results from a 6-month subchronic oral diet (rat) 
study indicate a LOEL of 0.87 g/kg/day. No indication of significant gross or microscopic adverse effects were reported. 
Chronic toxicity studies in rats (2-yr) and dogs (1-yr) also reported no significant adverse effects at the doses 
administered. No adverse effect on reproductive function or fetal development were observed in rats treated with DSS at 
0.5 and 1 .0% doses* which were not maternally toxic. 



This material is not classified as dangerous for the environment. 



FISH TEST RESULTS 

Test: Acute toxicity, freshwater (OECD 203) 
Duration: 96 hr 

Species: Biuegill Sunfish (Lepomis macrochlrus) 
>37- 100 mg/1 LC50 

Test: Acute toxicityp freshwater (OECD 203) 
Duration: 96 hr 

Species: Rainbow Trout (Oncortiyncus mykiss) 
>28- 100 mg/l LC50 



INVERTEBRATE TEST RESULTS 

Test: Acute Immobilization (OECD 202) 



12. ECOLOGICAL INFORMATION 
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Duration: 48 hr 

Species: Water Flea (Daphnia magna) 
>36- 100 mg/i EC50 



DEGRADATION 

Test: DOC Die^way (OECD 301 A) 

Duration: 28 day Procedure: Ready biodegradabilrty 

>95 % 



13. DISPOSAL CONSIDERATIONS 

The information on RCRA waste classification and disposal methodology provided below applies only to the Cytec 
product, as supplied. If the material has been altered or contaminated, or it has exceeded its recommended shelf life, the 
guidance may be inapplicable. Hazardous waste classification under federal regulations (40 CFR Part 261 et seq) is 
dependent upon whether a material is a RCRA listed h^ardous waste* or has any of the four RCRA ^hazardous waste 
characteristics/ Refer to 40 CFR Part 261. 33 to determir^ if a given material to be disposed of is a RCRA Misted 
hazardous waste*; information contained In Section 15 of this MSGS is not intended io indicate if the product is a 'listed 
hazardous waste /RCRA Hazardous Waste Characteristics: There are four characteristics defined in 40 CFR Section 
261.21-61.24: Ignitability, Corrosivtty, Reactivity, and Toxicity. To detemirne Ignitability, see Section 9 of this MSDS 
(flash point). For Conrosivlty, see Sections 9 and 14 (pH and DOT con^osivlty). For Reactivity, see Section 10 
(incompatible materials). For Toxicity, see Section 2 (composition). Federal regulations are subject to change. State and 
local requirements, which may differ from or be more stringent than the federal regulations, may also apply to the 
classification of the material if it is to be disposed. Cytec encourages the recycle, recovery and reuse of materials, where 
permitted, as an alternate to disposal as a waste. Cytec recommends that organic materials classified as RCRA 
hazardous wastes be disposed of by thenmal treatment or incineration at EPA approved facilities. Cytec has provided the 
foregoing for Infomiation only; the person generating the wasta is responsible for determining the waste classification and 
disposal method. 



14, TRANSPORT INFORMATION 

This section provides basic shipping classification information. Refer to appropriate transportation regulations for spec'rfic 
requirements. 

US DOT 

Proper Shipping Name: Not applicable/Not regulated 
Hazardous Substances: 
Not applicable 

TRANSPORT CANADA 

Proper Shipping Name: Not applicable/Not regulated 

rCAO/lATA 

Proper Shipping Name: Not applicable/Not regulated 
Packing Instructions/Maximum Net Quantity Per Pacltage: 
Passenger Aircraft: - 
Cargo Aircraft: - 

IMO 
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Proper Shipping Name: Not applicable/Not regulated 



15. REGULATORY INFORMATION 

INVENTORY INFORMATION 

United States (USA): All components of this product are Included on the TSCA Chemical Inventory or are not 
required to be listed on the TSCA Chemical Inventory, 

Canada: All components of this product are included on the Domestic Substances List (DSL) or are not required to 
be listed on the DSL 

European Union (EU): All components of this product are included on the European Inventory of Existing 
Chemical Substances (EINECS) or are not required to be listed on EINECS. 

Australia: All components of this product are included in the Australian Inventory of Chemical Substances (AlCS). 

China: All components Of this product are included on the Chinese inventory or are not required to be listed on the 
Chinese inventory. 

Japan: All components of this product are included on the Japanese (ENCS) inventory or are not required to be 
listed on the Japanese inventory, 

Korea: All components of this product are included on the Korean (ECL) inventory or are not required to be listed 
on the Korean inventory. 

Philippines: All components of this product are included on the Philippine (PICCS) inventory or are not required to 
be listed on the Philippine Inventory. 

OTHER ENVIRONMENTAL INFORMATION 

The following components of this product may be subject to reporting requirements pursuant to Section 313 of CERCLA 
(40 CFR 372), Section 12(b) of TSCA. or may be subject to release reporting requirements (40 CFR 307, 40 CFR 31 1, 
etc.) See Section 13 for information on waste classification and vi/aste disposal of this product. 

This product does not contain any components regulated under these sections of the EPA 

PRODUCT HAZARD CLASSIFICATION UNDER SECTION 311 OF SARA 
■ Acute 



16. OTHER INFORMATION 

NFPA Hazard Rating (National Fire Protection Association) 

Health: 2 - Materials that, under emergency conditions, can cause temporary Incapacitation or residual injury. 

Fire: 1 - IVIaterials that must be preheated before ignition can occur. 

Reactivity: 0 - Materials that in themselves are normally stable, even under fire exposure conditions. 
Reasons For Issue: New Format 

Randy Deskin, Ph.D.. DABT +1-973-357-31 00 

This Information is given without any warranty or representation. We do not assume any legal nespon^Iity for same, nor do we give penniesion, 
inducement or recommendaUon to pracGca any patented invention without a license. It l5 offered solely for your consideration, invastigatior, and 
verification. Before using any producit. read lis label- 
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